IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DANIELLE CECCHANECCHIO

Plaintiff ; CIVIL ACTION
V. ; No. 00-4925
CONTINENTAL CASUALTY CO. ;
Defendant )
MEMORANDUM
Padova, J. January , 2001

Beforethe CourtarePlaintiff DanielleCecchanecchio’®otion to RemandandDefendant
Continental Casualty Company’s Motion to Dismiss. Both Motions are fully briefed and ripe for
decision. For the reasons that follow, the Court denies Plaintiff's Motion to Remand, grants
Defendant’s Motion to Dismiss, and grants Plaintiff leave to file an Amended Complaint.

l. Background

Plaintiff Danielle Cecchaecchio worked as a pharmacist for the Kmart corporation
beginningn Julyof 1994 .As abenefitof theemploymentPlaintiff electedo enrollin along-term
disability insurance policy. In September 1997, Plaintiff was diagnosed with a severe and acute
urinaryconditionknown asinterstitial cystitis. She filed for and received benefits pursuant to her
short-terndisabilitycoverageShestoppedvorkingasapharmacisandtookonalight dutyposition
in theKmartpharmacySubsequenthjhermedicalconditioncausederto beunableto performher
duties, and she filed for long-term disability benefits. Her claims were denied.

Plaintiff filed theinstantactionagainsthe DefendanContinentalCasualtyCompanyin the



Courtof CommonPleasof PhiladelphiaCounty,assertindreachof contractandbadfaith claims.
Defendantiled noticeof removalon Septembe?28,2000,andonOctober3,2000,movedto dismiss
theComplaintonthebasistheplanis coveredoy theEmploymenRetirementncomeSecurityAct
of 1974(“ERISA”), 29U.S.C.§1001 etseq. andthattheclaimsarethereforgpreemptedbyfederal
law. Plaintiff filed aresponselaimingthattheinsuranceplanis not coveredby ERISA, and also
moved separately to remand the action to state court.

Il. Discussion

A. Plaintiff's Motion to Remand

Underthefederalremovalstatutea“civil actionbroughtin aStatecourtof whichthedistrict
courtsof the United Stateshaveoriginal jurisdiction,mayberemoved by the defendant .to.the
districtcourtof theUnitedStates.”28U.S.C.A.§ 1441 (a)West1994).Thoughordinarilythewell-
pleadedcomplaintrule requiresthat a federalquestionbe apparenbn the face of a non-diversity
complaintremovedto federal court, there are certain areas of the law that Congress has so
completelypre-emptedhatanycivil claimsraisedin theareaare necessarily federal in character.

SeeMetropolitanLife Ins.Co.v. Taylor, 481 U.S. 58, 67 (1987). A claim to recover benefits due

under an ERISA employee benefit plan is one such cl&mDukesv. U.S. Healthcae, Inc, 57

F.3d 350, 354 (3d Cir. 1995). As the removingparty, ContinentalCasualty Company bears the
burdenof establishinghe propriety of removal, and thus of establishing thainsuranceplanin
guestionis an ERISA plan. SeeDukes 57 F.3d at 350. “The existence of an ERISA plan is a
guestionof fact, to beansweredn the light of all the surrounding circumstances from ploént of

view of areasonabl@erson.”Zavorav. PaulReverelife Ins.Co., 145 F.3d 1118, 1120 (9th Cir.

1998).



The partiesdisputethat the long-termdisability insuranceplan in which Plaintiff was
enrolled is an ERISA plan. ERISA defines an “employee welfare benefit plan” as:

[Alny plan, fund or program which was heretofore established or is hereafter
establishear maintainedoy anemployer. . . to the extert that such plan, fund, or
programwas establishedor is maintainedfor the purposeof providing for its
participantsor their beneficiariesthroughthe purchasef insuranceor otherwise,

.. medical, surgical, or hospital care or benefits . . .

29U.S.C.A.81002(1)(West1999).TheDepartmenof Laborhaspromulgatedegulationsknown
astheSafeHarborregulationsgdesignedo clarify thedefinitionof anemployeeavelfarebenefitplan.
Under the regulations, a plan is excluded from ERISA if:

Q) No contributions are made by an employer or employee organization;

(2) Participation[in] the programis completely voluntary for employees or
members;

3) Thesolefunctionsof theemployeror employeeorganizatiorwith respect to
the programare, without endorsingthe program,to permit the insurerto
publize the program to employees or members, to collect premiums through
payroll deductions or dues checkoffs and to remit them to the insurer; and

4) Theemployeroremploye@rganizatiomeceivesioconsideratioin theform of cash
or otherwise in connection with the program, other than reasonable compensation,
excludinganyprofit, for administrativeserviceactuallyrenderedn connectiorwith
payroll deductions or dues checkoffs.

29C.F.R.82510.3-1(j)(1999).In orderfor the exemption to apply, all four criteria must be met.

United States v. BlogdB06 F.2d 1218, 1220-21 (4th Cir. 1986).

The only disputehereis with respecto the third criterion! which providesthat “the sole
functionsof the employer . . . with respect to the program are, without endorsing the program, to
permit the insurer to publicize the program to employees, . . . to collect premiums through payroll

deductions . . andto remitthemto theinsurer.29 C.F.R.8 2510.3-1(j)(3).Courtshavebroadly

!Defendant acknowledges that Kmart made no financial contributions to the plan, and that
the benefit is a voluntary one. (Def.’s Resp. to Pl.’s Mot. for Rem. at 4.) Neither do the parties
dispute the fourth criterion.



construedhislanguagen light of thepolicy underlyingtheregulationgenerallyByardv. Qualmed

Plans for Health, In¢.966 F. Supp. 354, 359 (E.D. Pa. 1997). “An employer will be said to have

endorsedh program. . . if, in light of all the surroundingfactsandcircumstancesan objectively
reasonablemployeenvould concludeon the basisof theemployer’sactionsthattheemployerad
not merely facilitated therogram’savailability but hadexercisecontroloverit or madeit appear

to be part and parcel of the company’s own benefit packabmhhson. WattsRegulatorCo., 63

F.3d 1129, 1135 (1st Cir. 1995). Neutrality is maintainedif the employer performs only
administrativetasksand eschewsany role in drafting of the plan, working out its structural
componentgjeterminingeligibility for coverageinterpreting policy language, investigating claims,
allowing or disallowing claims, or handling litigation or negotiating settlemddtsat 1136.
Defendantassubmittedhefollowing documentsn supportof its contentiorthatthe plan
isanERISAplan:(1) anaffidavit from Ann M. QuaintanceKmart’'s Manageiof Life & Disability
Plans;(2) a copy of the Summary Plan Description distributed by Kmart to its emplopeek3)

acopyof KmartCorporation’sViasteWelfareBenefitPlandescriptionThesedocumentgstablish

the following:
1. Kmartanalyzedexaminednegotiatedandprocuredhetypeandstyleof insurance,
and the benefits under the plan are only available to Kmart employees. (Ex. 1 6.)
2. Kmartimplementedhanges$o keep the plan affordable to its associates (employees).
(Ex. 1A at 3.)
3. Kmart amended the program of insurance and reserved the right to terminate or

amend the insurance coverage. (Ex. 1A at 20; Ex. 1B 4t 8.)

2Article V of the Kmart Corporation Master Welfare Benefit Plan states:
Although the Company established the Plan with the intent to
maintain it indefinitely, it can amend or terminate the Plan by
written instrument at any time and for any reason. . . . Any
amendment or termination of the Plan shall not adversely affect
reimbursements to which Participants, beneficiaries and/or

4



4. Kmarttells its employeedo contactit with anyquestionsaaboutcoverage. (Ex. 1A
at 6, 20-21; Ex. 1B at 5.)

5. Claim filing is handledthroughKmart’'s Disability Claims Coordinator. (Ex. 1A at

6. 1D?)Igumentspreparecby Kmartand distributed to the associates refer to employee
“rights” under ERISA. (Ex. 1A at 22.)

The CourtconcludeghatDefendanhasmadea sufficientshowingto demonstratéhatthe
plandoesnot meetthethird prongof the Safe Harbor regulations, and that the plaihéeforean
ERISAplan.ThePlanSummarnandMasterDocumentdescribéheplanasacompanyplan,andthe
documentgefer to the disability plan asthe “Kmart CorporationLong Term Disability Income
Plan,”while makingnoreferenceo theContinentalCasualtyCompanyKmartalsodoesmorethan
advertise the program to its employees; it serves as the point of contact as the plan administrator,
and,moreimportantly,handleghefiling of complaintsFurthermoreKmartexplicitly retainedhe
powertoterminateheplan,thussuggestin@ctualcontrolratherthansimpleadministratiorito make
the benefitavailable.Basedon thesedocumentsand Kmart’'s actions, an objectively reasonable
employeewould conclude that Kmart had not merely facilitated the disability benefit program’s

availability,buthadexercisedontroloverit, andthattheplanwaspartandparcelof thecompany’s

ownbenefitpackagandspecificallyendorsedytheemployer SeeShifflerv. Equitablelife Assur.

Soc, 663 F. Supp. 155, 161 (E.D. Pa. 1986).
Having concludedhatthe disability benefit plan in question is an ERISA plan, the Court

mustnextexamingheclaimsbroughtby Plaintiff anddetermingheextentto whichsaidclaimsare

Covered Dependents were entitled under the terms of the Plan prior
to the date of amendment or termination. Thereafter, none of the
Participants, beneficiaries, Covered Dependents nor the Company
shall have any liability or obligation to make any further
contributions under the Plan.

(Ex. 1B at 8.)



preemptedThecompletgpreemptiordoctrineapplieso statdaw cause®f actionthatfit within the

scopeof ERISA’scivil enforcemenprovisioncontained in section 50:MetropolitanLife, 481U.S.

at 64-66; Dukes 57 F.3d at 354-55. Complete preemption under ERISA section 502(a) is a

jurisdictionalconceptin reU.S.Healthcarelnc., 193F.3d151,160(3d Cir. 1999).0Only statelaw

claimsthatarecompletelypreemptedndthatfall within thescopeof sectiorb02areremovableand

subject to dismissal in federal couit.re U.S. Healthcarel 93 F.3d at 160.

ERISAalsoprovidesfor asecondypeof preemptionundersections14(a)? Dukes 57 F.3d
at355.Section514(a)preemptionpr exprespreemptionis asubstantiveoncepthatgovernghe

applicabldaw, whichdoesnotbyitself createremovaljurisdiction.|d. It isimportantto distinguish

®ERISA is a federal statute designed to comprehensively regulate employee welfare
benefit plans that “through the purchase of insurance or otherwise,” provide medic&itatre.
Life Ins. Co. v. Dedeaux481 U.S. 41, 44 (1987). Section 502(a) of ERISA contains a civil
enforcement mechanism which provides:
A civil action may be brought -
Q) by a participant or beneficiary . . .
(B) to recover benefits due to him under the terms of his plan, to
enforce his rights under the terms of the plan, or to clarify his
rights to future benefits under the terms of the plan;
(2) by the Secretary, or be a participant, beneficiary or fiduciary for
appropriate relief under section 1109 of this title;
3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter or the terms of the plan, or
(B) to obtain other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter or the terms
of the plan.
29 U.S.C. §1132(a) (West 1994). Section 1109 creates personal liability for breach of fiduciary
duty. 29 U.S.C. § 1109(a) (West 1994).

“Section 514(a) states ERISA’s preemptive effect as follows:
Except as provided in subsection (b) of this section, the provisions of this
subchapter and subchapter lll of this chapter shall supersede any and all State laws
insofar as they may now or hereafter relate to any employee benefit plan described
in section 1003(a) of this title and not exempt under section 1003(b) of this title.
29 U.S.C. § 1144(a) (1994).



betweencompletepreemptionwhich governsthe jurisdictionalinquiry, and express preemption,

which is a substantiveconceptIn re U.S. Healthcare193 F.3d at 160. With respect to state law

claimsthatfall outsidethe scopeof section502, the district court lacks removal jurisdiction over
suchclaims,evenif theyarepreemptedy section514(a).ld. In suchacasethedistrictcourtonly
has power to remand such claims to the state caurt.

Toconsidewhetler the claims stated are completely preempted, the Court considers whether
they “fall within the scope of” ERISA’s civil-enforcement provisiom3ukes 57 F.3d at 355. The
Third Circuitdistinguishedetweerclaimsregardinghequantityandthequality of thebenefitsdue

undera plan.In re U.S. Healthcare 193 F.3d at 161-63 Quantity of care claims are those that

involve the defendnt’s failure to provide or pay for certain benefits, or statements that a certain
treatments abenefitdueunderanemployedenefitplan.ld. at162.Qualityof careclaimsarethose
thatseekto holdadefendantiablefor its role asthearrangef medicaltreatmentvhetherin terms
of its decisionsaboutthetreatmenof individual plaintiffs or adoptionof certaintreatmenpolicies.

In re U.S.Healthcareat 162-63.0nly theformer,quantityclaims,arecompletelypreemptedinder

ERISA section 502(a)d. at 162. Claims about thguality of providedservice are not completely
pre-empted.; the district court lacks removal jurisdiction over such clddnat 162-63.

Here,all butatleasttwo of theclaimsarecompletelypre-emptedCountOne,whichbrings
abreachof contractclaim,seeksto recoveibenefitsdueto him underthetermsof hisplan,. . .[and]

to enforcehisrightsunderthetermsof theplan.”29U.S.C.81132(a)(1)(B)seeKolb v. Livengrin

Foundation, Ing.Civil Action No. 92-1703,1992U.S.Dist. LEXIS 17172,at *12 (E.D. Pa. Nov.

9, 1992). Count Three, which brings a declaratory relief claim, is also completely preer@pted.

Norrisv. ContinentalCasualtyCo., CIVIL ACTION No.00-17232000U.S.Dist. LEXIS 9163,at




*4 (E.D.Pa.June29,2000).Becauséwo of theclaimsarecompletelypreemptediemovals proper,
andthe Court hasjurisdiction overthe claims® The CourtthereforedeniesPlaintiff's Motion to
Remand.

B. Defendant’s Motion to Dismiss

Havingdeterminedhatremovalis proper,the CourtgrantsDefendant’dMotion to Dismiss
all threecountsof the Complaint.As discusse@bove ,Countsl andlll arecompletelypre-empted,
andthereforanustbedismissedSeeNorris, 2000U.S.Dist. LEXIS 9163,at*3 (dismissingclaims
subjectto completegpreemption)Countll, which bringsabadfaith claim underPennsylvanidaw,

is subject teexpresgre-emptiorunderg§514(a).SeeAsprinov. Blue Cross& Blue Shield Ass'n

Civil Action 96-7788, 1997 U.S. Dist. LEXIS 6708, at *4 (E.D. Pa. May 7, 1997). It is therefore
dismissed with prejudice.

TheCourt,howevergrantsPlaintiff leaveto file anAmendedComplaintoringingclaimsfor
relief pursuant to the ERISA statute.

An appropriate Order follows.

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DANIELLE CECCHANECCHIO

Plaintiff CIVILACTION
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*The Court has supplemental jurisdiction over CounB#eDavis v. SmithKline
Beecham Clinical Labs., Inc993 F. Supp. 897, 899 (E.D. Pa. 1998).
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CONTINENTAL CASUALTY CO. )
Defendant )

ORDER
AND NOW, this day of January, 2001, upon consideration of Plaintiff Danielle
Cecchanecchio’s Motion to Remand (Doc. No. 4), and any responses thérnSd1]EREBY
ORDERED that said Motion iDENIED. IT IS FURTHER ORDERED that:
1. Upon consideration of Defendant Continental Casualty Company’s Motion to
Dismiss Plaintiff's Complaint (Doc. No. 2), and any responses thereto,
Defendant’s Motion iSSRANTED, and Counts |, Il, and Ill of Plaintiff's
Complaint aredDISMISSED.
2. Plaintiff is granted leave to file an Amended Complaint. Such Amended

Complaint shall be filed on or before February 19, 2001.

BY THE COURT:

John R. Padova, J.



